STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TUSKAW LLA MONTESSORI SCHOAL,
Petitioner,
Case No. 04-2769

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on Septenber 29, 2004, in
Ol ando, Florida, on behalf of the Division of Adm nistrative
Hear i ngs ( DOAH) .

APPEARANCES

For Petitioner: Terry DeLong, pro se
Tuskawi | | a Montessori School
1625 Mont essori Poi nt
Ovi edo, Florida 32765

For Respondent: Beryl Thonpson- M ary, Esquire
Departnent of Children and
Fam |y Services
400 West Robinson Street, Suite S-1106
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue is whether Respondent should revoke Petitioner's
license to operate a child care facility for failure to

conply with the Director Credential requirenents in



Subsection 402.305(2)(f), Florida Statutes (2003), and Fl orida
Adm ni strative Code Rule 65C-22.003(7).

PRELI M NARY STATEMENT

By letter dated January 15, 2004, Respondent notifi ed
Petitioner that Respondent intended to revoke Petitioner's
license to operate a child care facility on the grounds that
Petitioner failed to docunent its conpliance with the rel evant
Director Credential requirenments. Petitioner tinely requested an
adm ni strative hearing.

At the hearing, Petitioner testified and submtted three
exhibits for adm ssion into evidence. Respondent presented the
testi nony of two witnesses and submtted 11 exhibits for
adm ssion into evidence. The identity of the w tnesses and
exhibits and the rulings regarding each, are set forth in the
record of the hearing. Neither party requested a transcript of
the hearing. Petitioner filed a Proposed Recomended Order on
Cctober 12, 2004. Respondent did not file a proposed
recomrended order

FI NDI NGS OF FACT

1. Respondent is the state agency responsible for
registering famly day care homes in Florida. Petitioner is
licensed as a child care facility and has operated as a child

care facility since Cctober 4, 1990.



2. It is undisputed that Petitioner has satisfied all of
the Director Credential requirenents, except one. Respondent
all eges that Petitioner has not provided Respondent with witten
verification that Petitioner successfully conpleted 20 hours of
courses required to be certified as a Child Devel opnent
Associ ate (CDA).

3. Petitioner conpleted the courses required to be a CDA
in Septenber 1988, but the record of conpletion is no |onger
available fromthe fornmer state agency responsible for
adm ni stering the program and mai ntai ning those records.
Respondent admits that routine |licensing inspection reports by
Respondent docunment that Petitioner conpleted the courses
necessary for the CDA certificate in Septenber 1988, and
subsequent inspections never cited Petitioner for failure to
conply with the CDA requirenent. The testinony of Ms. Terry
DeLong, Petitioner's director, was credible and persuasi ve.

4. Petitioner has satisfied all of the Director Credenti al
requi renents. Respondent should not revoke Petitioner's |license
because another state agency failed to maintain its records. It
woul d be unreasonable to require Ms. Delong to repeat the
courses she has already conpleted in order to keep operating the
child care facility.

5. The statutory requirenment for a CDA certificate is

intended to ensure m ninal standards of conpetence. The



| egislature did not intend to put conpetent child care
facilities out of business because state agencies are unable to
mai ntain records of conpletion.

CONCLUSI ONS OF LAW

6. DOAH has jurisdiction over the parties and subject
matter of this case. 88 120.569 and 120.57(1), Fla. Stat.
(2003). The parties received adequate notice of the
adm ni strative hearing.

7. Respondent has the burden of proof in this proceeding.
Respondent must show by cl ear and convi nci ng evi dence t hat

Ms. DelLong did not satisfy the CDA requirenents. Departnent of

Banki ng and Fi nance v. Gsborne Stern and Co., 670 So. 2d 932

(Fla. 1996).

8. For the reasons stated in the findings of fact,
Respondent failed to satisfy its burden of proof. Rather, the
evidence is clear and convincing that Ms. DeLong satisfied the
CDA requirenents, but was unable to provide a certificate
because another state agency failed to nmaintain the record of
conpl etion. Respondent's own records adequately docunent

Ms. DeLong's successful conpletion of the CDA requirenents.



RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Respondent enter a final order finding
that Petitioner has satisfied the statutory Director Credentia
requiremnents.

DONE AND ENTERED t his 2nd day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

LT~

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Division of Adm nistrative Heari ngs
this 2nd day of Novenber, 2004.

COPI ES FURNI SHED,

Beryl Thonpson-MC ary, Esquire
Departnment of Children and

Fam |y Services
400 West Robi nson Street, Suite S-1106
Ol ando, Florida 32801

Terry DelLong

Tuskawi | | a Mont essori School
1625 Mont essori Poi nt

Ovi edo, Florida 32765



Paul F. Flounl acker, Agency Cerk
Departnent of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, GCeneral Counse
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



